Notable Laws and Techniques for the Investigation and Prosecution of Corruption and Anti-Money Laundering Cases: From the Perspective of the Philippines’ Office of the Ombudsman 
INTRODUCTION

As a member and beneficiary of various anti-corruption organizations
, the Philippines had an increased involvement in the prevention, detection, investigation and prosecution of anti-money laundering cases. Said campaign was formally integrated in the country’s legal system through Republic Act No. 9160 (The Anti-Money Laundering Act of 2001 or AMLA), defining and punishing the crime and providing the administrative mechanisms therefor. The first notable case under the AMLA was in 2008 in the case of Republic, as represented by the Anti-Money Laundering Council (AMLC) v. Eugenio, et al. (G.R. No. 174629, February 14, 2008). 

The law was amended thrice since it took effect, the latest on February 15, 2013 (Republic Act No. 10365), to keep up with the growing imperative to fight corruption and the country’s resolve comply with its international commitments. To date, investigating and prosecuting corruption and anti-money laundering cases blaze the trail of the present administration’s battle cry, “Kung Walang Corrupt, Walang Mahirap”. (“There is no poverty if there is no corruption.”)
A prosecution under Republic Act Nos. 1379 (Forfeiture of Unexplained Wealth), 3019 (The Anti-Graft and Corrupt Practices Act) and 7080 (The Anti-Plunder Act) is material to money laundering (ML)
 cases since these offenses may constitute “unlawful activities” as defined by the AMLA. To date, 376 cases for violation of RA 1379 were filed with the Office of the Ombudsman, of which 39 (10%) were recommended to be filed in court; 79 filed for violation of RA 7080, 17 (22%) of which were recommended to be filed in court; and 6 filed for violation of RA 9160, as amended, of which 3 (50%) were recommended to be filed in court.
 Numerous cases are still pending investigation/prosecution before the country’s administrative agencies like the Anti Money Laundering Council (AMLC), the country’s financial intelligence unit, and the Department of Justice (DOJ).
  

The Office of the Ombudsman has received training grants from various benefactors
 through which important techniques were imparted to government personnel involved in the investigation and prosecution of corruption and anti-money laundering cases. Just early this year, the Office had signed a pact with international business and government representatives institutionalizing a code of conduct to govern the business sector. For the Philippines, various campaigns and programs have been established to show its serious crusade against corruption. 
This Paper modestly seeks to present a brief discussion of relevant laws and practices of Philippine agencies tasked with investigating and prosecuting corruption and anti-money laundering cases, particularly the Office of the Ombudsman. 
THE ROLE OF THE OFFICE OF THE OMBUDSMAN

The Office of the Ombudsman was created through Section 5, Article XI of the Philippine Constitution. Under the Constitution, the Ombudsman and his/her Deputies, as protectors of the people, are mandated to act promptly on all complaints filed in any form or manner against public officials and employees. Thus, the Office is the primary government agency tasked to investigate and prosecute graft and corruption cases.
 On November 17, 1989, the Philippine Congress enacted Republic Act No. 6770 (The Ombudsman Act of 1989) providing for the functional and structural organization of the Office of the Ombudsman and delineating its functions and duties.
ANTI-CORRUPTION/MONEY LAUNDERING LAWS
Section 1, Article XI of the 1987 Philippine Constitution provides the rationale for the functional mandates of the Office of the Ombudsman, the Philippines’ primary anti-corruption agency: 

“Public Office is a public trust. Public officers and employees must at all times be accountable to the people, serve them with utmost responsibility, integrity, loyalty, and efficiency, act with patriotism and justice and lead modest lives.”
As early as 1932, a Penal Code
 went into force in the Philippine Archipelago. It defined the crimes of Direct and Indirect Bribery, Qualified Bribery, Corruption of Public Officials, Frauds Against the Public Treasury, Malversation, Illegal Use of Public Funds (aka Technical Malversation), Falsification by Public Officers and Employees, among others, and provided for penalties therefor.
 By and large, the Philippine legal system considers these infractions as graft and corrupt offenses peculiarly committed by public officers and employees, except when private individuals connive with them. They also constitute the predicate or derivative crimes of money-laundering. 
On June 18, 1955, Republic Act No. 1379 was enacted, providing for the declaration of forfeiture in favor of the State any property found to have been unlawfully acquired by any public officer or employee. The law operates through a prima facie presumption that said property is unlawfully acquired during the officer’s incumbency when the same is “manifestly out of proportion to his salary as such public officer or employee and to his other lawful income and the income from legitimately acquired property”. 
The standard “manifestly out of proportion” is not defined in numerical terms. However, such standard can be determined in light of the pronouncement by the Philippine Supreme Court in Republic v. Bugarin (G.R. No. 102508, 2002), where it ruled that respondent’s properties acquired from 1968 to 1980, which were out of proportion to his lawful income for said period, should be forfeited in favor of the government for failure of the respondent to show, to the Court’s satisfaction, that the same were lawfully acquired. The same interpretation was applied in the 2005 case of Ong, et al. v. Sandiganbayan, et al. (G.R. No. 126858, Sept. 16, 2005). (See also Marcoses vs. Republic, GR No. 189434, April 25, 201, Heirs of Bugarin vs. Republic, GR No. 174431, August 6, 2012). 
Additionally, the Court set the rule in the 2002 Bugarin case that forfeitable assets or properties must be properly documented and identified (i.e., cost, date and mode of acquisition, description and location) in order to properly and validly carry out the forfeiture. 
Notably, in the cases of Cojuangco Jr. v. PCGG (G.R. Nos. 92319-20, October 2, 1990) and Republic v. Sandiganbayan (G.R. No. 104768, July 21, 2003), the Supreme Court categorically declared that the right of the State to forfeit unexplained wealth under RA 1379 is not subject to prescription, laches or estoppel. Thus, the resignation, dismissal or cessation from office of a respondent charged under RA 1379 cannot bar any action by the State to seize, recover and forfeit ill-gotten wealth.   

Investigating and prosecuting a lifestyle check (LSC) case, as the offense under RA 1379 is now commonly described, is crucial to the prosecution of money-laundering cases since the property subject of state forfeiture under that law can also be considered as unlawful proceeds. 
The imperative to fight graft and corruption gained formal imprimatur when the Philippine Congress enacted Republic Act No. 3019 (The Anti-Graft and Corrupt Practices Act) in 1960. Although containing provisions similar with counterpart articles in the Revised Penal Code, RA 3019 articulates more specific categories of graft and corrupt practices. The most frequently investigated/prosecuted are those defined and punished under Section 3, paragraphs (e) and (g) of the law, namely:

“(e) Causing any undue injury to any party, including the Government, or giving any private party any unwarranted benefits, advantage or preference in the discharge of his official administrative or judicial functions through manifest partiality, evident bad faith or gross inexcusable negligence” 

and 

“(g) Entering, on behalf of the Government, into any contract or transaction manifestly and grossly disadvantageous to the same, whether or not the public officer profited or will profit thereby.” 

Section 7 of RA 3019, which was based on Section 17, Article XI of the Philippine Constitution, also made it mandatory for all government employees to fully and publicly disclose their annual assets, liabilities and net worth under oath, imposing penalties for the violation of the requirement. In particular, public officers must annually submit a Sworn Statement/Declaration
 of a true and detailed data of their:

1. Assets, liabilities and net worth;

2. Amounts and sources of income;

3. Amounts of personal and family expenses;

4. Amounts of income taxes paid for the next preceding calendar year;

5. Business interests and financial connections;

6. Business interests and financial connections of their spouses and unmarried children under 18 years living in their households. 
As a matter of procedure, the Ombudsman is authorized to secure from all appropriate government agencies, including the Bureau of Internal Revenue (BIR), supporting documents to determine the accuracy of the Sworn Statement/Declaration covering previous years, to include the year he first assumed office in the government. 

The disclosure requirement under RA 3019 (and RA 6713, below) provides an effective aid in the discovery of the proceeds of unlawful activities and ill-gotten wealth. Notably, in the last year’s impeachment trial resulting to the conviction of a former Chief Justice of the Supreme Court, financial reports from the Philippines’ Anti-Money Laundering Council (AMLC) indicating various undisclosed dollar bank accounts of the respondent served as the key evidence in the case. It may be gleaned from the explanation of votes of the Senator-Judges that the non-declaration of any asset by a public officer was an impeachable offense. However, the ramifications of existing bank secrecy laws on foreign currency accounts, insofar as an impeachable offense is concerned, apparently remain debatable in the Philippine legal circles.
In 1989, the Philippine Congress enacted the following laws to serve as additional instruments to curb graft and corruption:

· Republic Act No. 6770 (The Ombudsman Act of 1989) – providing for the powers, duties, functions and structural organization of the Office of the Ombudsman. It also gave the agency the power to investigate and initiate the proper action for the recovery of alleged unexplained wealth;

· Republic Act No. 6713 (Code of Conduct and Ethical Standards for Public Officials and Employees) –Like RA 3019 , the law requires all government officials to fully and publicly disclose their annual assets, liabilities and net worth under oath. 
In 1991, Republic Act No. 7080 punishing the crime of Plunder was enacted. It imposes life imprisonment, with perpetual absolute disqualification from holding any public office, on any public officer “who, by himself or in connivance with members of his family, relatives by affinity or consanguinity, business associates, subordinates or other persons, amasses, accumulates or acquires ill-gotten wealth through a combination or series of overt or criminal acts” as described in the law “in the aggregate amount of at least Fifty Million Philippine pesos (P50,000,000.00). It likewise authorized the court to declare any and all ill-gotten wealth and their interests and other incomes and assets, including the properties and shares of stock derived from the deposit or investment thereof, forfeited in favor of the State.
RA 7080 defines “Ill-gotten wealth” as any asset, property, business enterprise or material possession of the accused, acquired by him directly or indirectly through dummies, nominees, agents, subordinates and/or business associates by any combination or series of the following means or similar schemes:

1) Through misappropriation, conversion, misuse, or malversation of public funds or raids on the public treasury;
2) By receiving, directly or indirectly, any commission, gift, share, percentage, kickbacks or any other form of pecuniary benefit from any person and/or entity in connection with any government contract or project or by reason of the office or position of the public officer concerned;
3) By illegal or fraudulent conveyance or disposition of assets belonging to the National Government or any of its subdivisions, agencies or instrumentalities or government-owned or -controlled corporations and their subsidiaries;
4) By obtaining, receiving or accepting directly or indirectly any shares of stock, equity or any other form of interest or participation including promise of future employment in any business enterprise or undertaking;
5) By establishing agricultural, industrial or commercial monopolies or other combinations and/or implementation of decrees and orders intended to benefit particular persons or special interests; or
6) By taking undue advantage of official position, authority, relationship, connection or influence to unjustly enrich himself or themselves at the expense and to the damage and prejudice of the Filipino people and the Republic of the Philippines.
Notably, in 2006, a Philippine former President was convicted of the crime, but was later pardoned by his successor, who, in turn, is ironically facing the same charges at present.
Anti-Money Laundering Laws

In 2000, the Paris-based Financial Action Task Force (FATF) issued its Non-Cooperative Countries and Territories (NCCT) List in which the Philippines was included. It is this inclusion which prompted the Philippine Congress to enact Republic Act No. 9160 (The Anti-Money Laundering Act of 2001 or AMLA), which took effect on October 17, 2001, apart from the fact that it was time the Philippines joined the fight against this devious and dangerous crime. It became the Philippine response to the desire of the FATF to have all countries adopt and implement anti-money laundering measures. The law also sought to enable the country to participate in the global campaign to fight money laundering. RA 9160 was amended in 2003 by Republic Act No. 9194. 
Per amendments under RA 9194, the AMLA defines money laundering as a crime whereby the proceeds of an unlawful activity, as defined under the law, are transacted, thereby making them appear to have originated from legitimate sources. It is committed by the following:

a. Any person knowing that any monetary instrument or property represents, involves, or relates to, the proceeds of any unlawful activity, transacts or attempts to transact said monetary instrument or property (the money launderer himself). 

The penalty is 7 to 14 years imprisonment and a fine of not less than Php3,000,000.00 but not moré than twice the value of the monetary instrument or property;

b. Any person, knowing that any monetary instrument or property involves the proceeds of any unlawful activity, performs or fails to perform any act as a result of which he facilitates the offense of money laundering (the person who assists the money launderer).

The penalty is 4 to 7 years imprisonment and a fine of not less than Php1,500,000.00 but not more than Php3,000,000.00;

c. Any person, knowing that a monetary instrument or property is required under the AMLA to be disclosed and filed with the AMLC, fails to do so (those required to report covered and suspicious transactions).

The penalty is 6 months to 4 years imprisonment or a fine of not less than Php100,000.00 but not moré than Php500,000.00, or both. 
As now defined by Republic Act No. 10365 (effective February 15, 2013), Money Laundering is committed by any person who, knowing that any monetary instrument or property represents, involves, or relates to the proceeds of any unlawful activity:
(a) Transacts said monetary instrument or property;

(b) Converts, transfers, disposes of, moves, acquires, possesses or uses said monetary instrument or property;

(c) Attempts or conspires to commit money laundering offenses referred to in paragraphs (a) to (c) above;

(d) Aids, abets, assists in, or counsels the commission of the money laundering offenses referred to in paragraphs (a) to (c) above;

(e) Performs or fails to perform any act as a result of which he facilitates the offense of money laundering referred to in paragraphs (a) to (c) above
Money laundering is also committed by any covered person who, knowing that a covered or suspicious transaction is required under the AMLA to be reported to the AMLC, fails to do so.
Hence, to be convicted of ML, the following elements must concur:

a. Unlawful activity, as defined in the AMLA, as amended;

b. Monetary instrument/property;

c. Transaction/attempted transaction, or other actions enumerated under the law, of the monetary instrument/property;

d. Knowledge that the monetary instrument/property represents, involves, or relates to the proceeds of the unlawful activity.

Any person may be charged with and convicted of both the offense of money laundering and the unlawful activity. The prosecution of any offense or violation under the AMLA can proceed independently of any proceeding relating to the unlawful activity. 

Other offenses punished under the AMLA, as amended, are the following:

1. Failure to keep records – committed by any responsible official or employee of a covered institution who fails to maintain and safely store all records of transactions for 5 years from the dates the transactions were made, or when the accounts were closed. The penalty is 6 months to 1 year imprisonment, or a fine of not less than Php100,000.00 but not more than Php500,000.00, or both; 

2. Malicious reporting – committed by any person who, with malice or in bad faith, reports or files a completely unwarranted or false information regarding a money laundering transactions against any person. Penalty- 6 months to 4 years imprisonment and a fine of not less than Php100,000.00 but not more than Php500,000.00. The offender is not entitled to the benefits of the Probation Law;

3. Breach of confidentiality- The penalty is 3 to 8 years imprisonment and a fine of not less than Php500,000.00 but not more than Php1,000,000.00. In case the prohibited information is reported by media, the responsible reporter, writer, president, publisher, manager, and editor-in-chief are criminally liable;

4. Administrative offenses -  The AMLC, after due investigation, can impose fines from Php100,000.00 to Php500,000.00 on officers and employees of covered institutions or any person who violations the provisions of the AMLA, as amended, the IRRs, and orders and resolutions issued pursuant thereto.
In building a case for ML, the subject monetary instrument
 or property must appear to have been transacted or attempted to be transacted (or the other actions enumerated) in the required amount and under specific circumstances contemplated by the AMLA, as amended. Thus, the law defines “covered” and “suspicious” transactions as preceding ML as follows: 

1. Covered transactions - those made in cash or other monetary instrument or property (MI/P) in excess of Php500,000,000 within one banking day. The covered institutions tasked with monitoring compliance by covered institutions (see below) with the reportorial requirements under the AMLA are the following:

	Under the BSP
	Under the Insurance Commission
	Under the Securities and Exchange Commission 

	Banks, non-banks, quasi-banks and trust entities
	Insurance companies
	Security dealers, brokers, salesmen, Investment houses and other similar entities managing securities or rendering services as investment agent, advisor or consultant

	All other institutions, their subsidiaries and affiliates supervised or regulated by the Bangko Sentral ng Pilipinas (BSP)
	All other institutions supervised or regulated by the Insurance Commission
	Mutual funds, close and investment companies, common trust funds, pre-need companies and similar entities 

	
	
	All other entities administering or otherwise dealing in currency, commodities or financial derivatives based thereon, valuable objects, cash substitutes and other similar monetary instruments or property supervised or regulated by the Securities and Exchange Commission (SEC)


Like the United States’ Bank Secrecy Act of 1970, the AMLA provides an effective aid to the discovery of ML cases by requiring covered institutions to submit financial reports of accounts to the AMLC if the amount of the subject transaction exceeds Php500,000.00 (almost US$12,000.00 at present conversion rate). Notably, the Philippine law does not enumerate casinos – which are very tempting havens to conceal illegal proceeds– among the covered institutions.

2. Suspicious transactions - those made with a covered institution regardless of the amount involved, where any of the following circumstances exist:
· Improperly identified transaction;

· Amount involved is not commensurate with the business or financial capacity of the client;
· Any circumstance deviated from the client’s past transactions;

· Any “unlawful activity” as defined under the AMLA.
As amended by RA 10365, the AMLA defines “unlawful activity” as any act or omission or series or combination thereof involving or having direct relation to the following “predicate or derivative crimes”:
 
1. Kidnapping for ransom;
2. Drug trafficking and related violations;

3. Graft and corruption;

4. Plunder;

5. Robbery and extortion;

6. Jueteng and masiao (species of illegal gambling punished under PD 1602);

7. Piracy;

8. Qualified theft under article 310 of the RPC;

9. Swindling under article 315 of the RPC;

10. Smuggling under Republic Act Nos. 455 and 1937;

11. Violations of Republic Act No. 8792 (The Electronic Commerce Act of 2000);

12. Hijacking and other violations under Republic Act No. 6235; Destructive Arson; and Murder as defined under article 248 of the RPC;

13. Terrorism and conspiracy to commit terrorism, under Republic Act No. 9372 (The Human Security Act of 2007);

14. Financing of Terrorism under Republic Act No. 10168 (The Terrorism Financing Prevention and Suppression Act of 2012);

15.  Bribery under articles 210, 211 and 211-A, and corruption of public officers under article 212, all of the RPC;

16. Frauds and illegal exactions and transactions under articles 213 to 216 of the RPC;

17. Malversation of public funds and property under articles 217 and 222 of the RPC;
18. Forgeries and counterfeiting under article 163, 166 to 169, and 176 of the RPC;
19. Violation of Sections 4 to 6 of the Anti-Trafficking in Persons Act of 2003 (RA 9208);

20. Violation of Sections 78 to 79 of the Revised Forestry Code (PD 705);

21. Violation of Sections 86 to 106 of the Philippine Fisheries Code (RA 8550);

22. Violation of Sections 101 to 107, and 110 of the Philippine Mining Act of 1995 (RA 7942);
23. Violation of the Wildlife Resources Conservation and Protection Act (RA 9147);
24. Violation of Section 7 (b) of the National Caves and Cave Resources Management and Protection Act (RA 9072);

25. Violation of the Anti-Carnapping Act of 2002 (RA 6539, as amended);

26. Violation of Sections 1, 3 and 5 of PD 1866, as amended (Anti-Illegal Possession, etc. Of Firearms, Ammunitions and Explosives Decree);

27. Violation of the Anti-Fencing Law (PD 1612);

28. Violation of Section 6 (syndicated estafa) of the Migrant Workers and Overseas Filipinos Act of 1995 (RA 8042, as amended by RA 10022);

29. Violation of the Intellectual Property Code of the Philippines (RA 8293);

30. Violation of Sections 4 of the Anti-Photo and Video Voyeurism Act of 2009 (RA 9995);

31. Violation of Section 4 of the Anti-Child Pornography Act of 2009 (RA 9775);

32. Violation of the Anti-Child Abuse, Exploitation and Discrimination Act (RA 7610);

33. Fraudulent Practices and other violations of the Securities Regulation Code (SRC) of 2000 (RA 8799); and

34. Felonies or offenses of a similar nature that are punishable under the penal laws of other countries.
The law also conceptually changed the coverage of “covered institutions” into “covered persons”, now including natural persons in the list, to wit: 
· jewelry dealers in precious metals and stones, for transactions in excess of one million pesos (P1,000,000.00);
· company service providers with business or trade transactions as specified in the law; and

· persons who manage clients’ money, securities or other assets; bank, savings or securities accounts; organization of contributions for the creation, operation or management of companies; and create, operation or management of juridical persons or arrangements, and buying and selling business entities.

Unfortunately, however, the law excludes lawyers and accountants acting as independent legal professionals in relation to information concerning their clients or where disclosure of information would compromise client confidences or the attorney-client relationship: Provided, That these lawyers and accountants are authorized to practice in the Philippines and shall continue to be subject to the provisions of their respective codes of conduct and/or professional responsibility or any of its amendments.

The AMLA further provides for various preventive measures such as the Know-Your-Customer Rule (KYC), the prohibition against opening of anonymous and fictitious accounts or numbered checking accounts, record keeping rule, transaction reporting rule, and educational programs mandated to be developed by the AMLC.

It also provides for the forfeiture of assets involved in ML, observing the following procedure and requirements:

1. “Probable cause” must exist that the monetary instrument or property (MI/P) is any way related to ML or any unlawful activity, the AMLC shall file with the appropriate court through the Office of the Solicitor General (OSG) a verified ex parte petition for forfeiture, applying the rules of court on civil forfeiture;

2. The forfeiture includes other monetary instruments or property having an equivalent value to that of the subject MI/P found to be related in any way to an unlawful activity or an ML offense, when the requisites under the law concur;

3. After the issuance of a freeze order (FO for brevity), the accused petition to segregate or exclude any MI/P from the subject of forfeiture, to be filed with the curt which rendered the judgement of forfeiture within 15 days from the finality of the order of forfeiture. In default, said order becomes final and executory. This is applicable in civil and criminal forfeiture.
When the FO cannot be enforced due to reasons enumerated by law, the court may order the convict to pay an amount equal to the value of the MI/P. This also applies to civil and criminal forfeiture.

Aside from punishing the crime of money laundering, the AMLA contains the following salient provisions:
1. It states clearly the determination of the government to prevent the Philippines from becoming a haven for money laundering, while ensuring to preserve the integrity and confidentiality of good bank accounts;

2. It creates the Philippine Financial Intelligence Unit, the AMLC,
 that is tasked to oversee the implementation of the law and to act as a financial intelligence unit to receive and analyze covered and suspicious transaction reports;
3. It introduces civil forfeiture without the necessity of prosecution or conviction as in criminal cases;

4. It establishes the rules and the administration process for the prevention, detection and prosecution of money laundering activities;

5. It relaxes the bank deposit secrecy laws by authorizing the AMLC and the Bangko Sentral ng Pilipinas (BSP) access to deposit and investment accounts in specific circumstances;

6. It requires covered institutions to report covered transactions and to cooperate with the government in prosecuting offenders. It also requires them to know their customers and to safely keep all records of their transactions;
7. It carries provisions to protect innocent parties by providing penalties for causing the disclosure to the public of confidential information contained in the covered and suspicious transactions;

8. It establishes procedures for international cooperation and assistance in the apprehension and prosecution of money laundering suspects.
 
The Implementing Rules and Regulations (IRRs) of RA 9160 were issued on March 8, 2002.

On March 23, 2003, RA 9194 was passed to remedy the serious flaws noted in the AMLA after just one year since it took effect. Significantly:
1. It lowered the threshold amount for the covered transactions from Php4,000,000.00 to Php500,000.00. Any financial transaction in excess of this amount done within one banking day must be reported to the AMLC. Otherwise, the responsible person is held guilty of money laundering;

2. It expanded the reporting requirements to include suspicious transactions regardless of the amount involved;

3. It authorized the AMLC, upon the order (e.g., Bank Inquiry Order) of a competent court, to examine any particular deposit or investment in any bank or non-bank financial institution once it is established that these transactions are related to an unlawful activity. However, no court order is required in cases involving kidnapping for ransom, drug trafficking, hijacking, arson, and murder, including those perpetrated by terrorists against non-combatants. Thus indicates the high level of concern that the law gives to these crimes;

4. It authorized the BSP to examine any deposit or investment in any bank or non-bank financial institution when the examination is made in the course of its periodic and special examinations of financial institutions.

The IRRs of RA 9160 were accordingly revised after the passage of RA 9194 and took effect on September 7, 2003. 

The Anti-Money Laundering Council (AMLC) of the Philippines 
The AMLC is the primary financial intelligence (FIU) and an investigative agency for covered and suspicious transactions, performing the basic functions of an asset recovery unit, a mutual legal assistance office, and a support agency to the Office of the Ombudsman.
Under the amended law, the AMLC is authorized to:

1. Require and receive covered or suspicious transaction reports from covered institutions;

2. Issue Orders to determine the true identity of the owner of any monetary instrument or property that is the subject of a covered or suspicious transaction report, and to request the assistance (cf. Mutual Legal Assistance Treaties) of a foreign country if the Council believes it is necessary;

3. Institute civil forfeiture and all other remedial proceedings through the Office of the Solicitor General;
4. Cause the filing of complaints with the Department of Justice (DOJ) or the Ombudsman for the prosecution of ML offenses;
5. Investigate suspicious transactions, covered transactions deemed suspicious, money laundering activities and other violations of the AMLA;

6. Secure the Order of the Court of Appeals to freeze any monetary instrument or property alleged to be the proceeds of unlawful activity;

7. Implement measures as may be necessary and justified to counteract money laundering;

8. Receive and take action on any request from foreign countries for assistance in their own anti-money laundering operations;

9. Develop educational programs to make the public aware of the pernicious effects of money laundering and how they can participate in bringing the offenders to the fold of the law;

10. Enlist the assistance of any branch of government for the prevention, detection and investigation of ML offenses and the prosecution of offenders. In this connection, the AMLC can require intelligence agencies of the government to divulge any information that will facilitate the work of the Council in going after money launderers;

11. Impose administrative sanctions on those who violate the law, and the rules, regulations, orders and resolutions issued in connection with the enforcement of the law. 
How cases are proceeded upon and litigated
1. The process basically begins with the submission of the covered and suspicious transaction reports by the covered institutions to the AMLC. The reports must be filed within 5 working days from the occurrence of the transactions. The AMLC may act on its own initiative through various ‘investigative triggers’ such as media reports with sufficient leads.
 
2. When the AMLC finds probable cause to charge any person with a money laundering offense, it causes a complaint to be filed with the Department of Justice (DOJ)
 or, in cases involving public officers and employees, the Office of the Ombudsman, which then conducts the preliminary investigation.

Probable cause is determined on the basis of facts and circumstances which, in the words of the IRRs, “would lead a reasonable discrete, prudent and cautious man to believe that an unlawful activity and/or money laundering offense is about to be, is being or has been committed.”
3. Under the IRRs, all the elements of every money laundering offense must be proved by evidence beyond reasonable doubt, “including the element of knowledge that the monetary instrument or property represents, involves or relates to the proceeds of any unlawful activity.”
4. When the AMLC, after an investigation,
 finds it necessary, it may request the Court of Appeals (CA) through an ex parte application to issue a freeze order (FO) on any MI/P involved in the case. The order is effective for 20 days unless extended by the CA.

5. With the FO, the AMLC may inquire into or examine any particular bank deposit or investment related to an unlawful activity or a money laundering offense. However, no court order is necessary in cases involving kidnapping for ransom, narcotics offenses, hijacking, destructive arson and murder, including those perpetrated by terrorists against non-combatants.

6. The Regional Trial Courts (RTCs) have the jurisdiction to try all cases on ML. Those committed by public officers and private persons in conspiracy with them are tried by the Sandiganbayan.
 Under applicable laws however, the RTC  has jurisdiction over low ranking officers (LROs), or those with Salary Grade (SG) 26 and lower; those with SG-27 or higher, or high ranking officers (HROs), are under the jurisdiction of the Sandiganbayan (the Anti-Graft Court).  
Under the original provisions of RA 9160, the AMLC itself was granted the power to issue a Freeze Order on any deposit or account related to an unlawful activity, effective immediately for a period not exceeding 15 days. Said power was transferred to the Court of Appeals (CA) under RA 9194, now with an effectivity period of 20 days, unless the Court extends it, upon determination that the deposit or account is related to an unlawful activity. As a matter of procedure, the AMLC can file an ex parte petition therefor. 
On due process considerations, the Congress further amended the AMLA through Republic Act No. 10167, effective July 6, 2012
, mandating the CA to resolve AMLC’s ex parte petition for a Freeze Order (FO) within 24 hours. The law also gives the respondent the right to file a Motion to Lift the FO, to be resolved by the Court within the 20-day period.  
Whereas under RA 9160,
 a court order was necessary for the AMLC to inquire into AML-related bank deposits or accounts, RA 9194
 and RA 10167
 respectively removed said requisite with regard to the following unlawful activities:

1. Kidnapping for ransom;

2. Drug cases under Republic Act No. 9165;
3. Hijacking;

4. Destructive arson;

5. Murder;

6. Crimes perpetrated by terrorists against non-combatant persons and similar targets;

7. Felonies and offenses similar in nature to the foregoing which are punishable under the penal laws of other countries; and 

8. Terrorism and conspiracy to commit the same as defined and penalized under Republic Act No. 9372 or the Human Security Act of 2007.
RA 10167
 also authorized the BSP, in the course of a periodic or special examination, to check the compliance by covered institutions with the requirements of the AMLA and its IRRs. It also clarified that “related accounts” refer to those the funds and resources of which originated from and/or are materially linked to the monetary instrument or property subject of the FO. The ex parte court order from the CA must however be obtained before the AMLC can inquire into these accounts, with the same procedure as with the principal account. The constitutional requirements for seeking arrest and search/seizure warrants under Philippine laws must also be observed.
The latest amendments made by Republic Act No.  10365 extended the effectivity of a Freeze Order up to six (6) months, depending on the circumstances of each case. The subject may file a motion to lift the FO which must be resolved by the Court before the expiration of the FO. If however no case is filed against the subject within the period determined by the Court, the FO automatically expires.
    

The AMLA bars any temporary restraining order (TRO) or writ of injunction against the FO, except from the Philippine Supreme Court. Notably, at present, there are 56 designated special ML courts nationwide.
Also, covered persons and institutions, and their officers and employees, are not deemed to have violated the bank secrecy laws (Republic Act Nos. 1405 and 6426) when reporting covered or suspicious transactions to the AMLC. 
The following Laws which somehow require relevant information from covered entities – an aid to the investigation and prosecution of corruption and anti-money laundering offenses – should be mentioned:

1. RA 9510 (Credit Information System Act) – October 31, 2008;
2. RA 8791 (The General Banking Act of 2000) – May 23, 2000;
3. RA 8424 (The Amended National Internal Revenue Code of 1997)- January 1, 1998;
4. RA 8367 (Non-Stock Savings and Loan Associations Regulation Act) – October 21, 1997;
5. RA 7653 (The New Central Bank Act) – June 14, 1993.
INVESTIGATIVE TECHNIQUES IN GENERAL
The most relevant powers vested to the Office of the Ombudsman insofar as investigating and prosecuting corruption and anti-money laundering cases are provided by RA 6770, to wit:
“(1) Investigate and prosecute on its own or on complaint by any person, any act or omission of any public officer or employee, office or agency, when such act or omission appears to be illegal, unjust, improper or inefficient. It has primary jurisdiction over cases cognizable by the Sandiganbayan (the anti-graft court) and, in the exercise of this primary jurisdiction, it may take over, at any stage, from any investigatory agency of Government, the investigation of such cases;
(5) Request any government agency for assistance and information necessary in the discharge of its responsibilities, and to examine, if necessary, pertinent records and documents.”
Under RA 6770, the Office of the Ombudsman has the power to investigate any serious misconduct in office allegedly committed by officials who may be removed by impeachment for the limited purpose of filing a verified complaint for impeachment.
 This power was used in at least three instances involving the impeachment cases against two former Chief Justices of the Supreme Court and a President of the Republic.
As a requisite to the filing of cases with either the concerned administrative agencies or the courts, the determination of the whole facts of the case is crucial. This is done through diligent fact-finding investigations. In particular, the Field Investigation Office (FIO) of the Office of the Ombudsman conducts its fact-finding investigation mainly through the following procedure:

· Evaluate the complaint to the determine the issues involved and the sufficiency of leads;

· Determine the possible laws, rules and regulations violated;

· Prepare a detailed and rational investigative plan;

· Issue necessary and relevant legal processes to secure documents, objects, testimonies and additional investigative leads.
The following investigative and legal processes are important:

1. Issue subpoenae ad testificandum (to testify and/or give relevant statements) and duces tecum (submit documents) to obtain object, testimonial and documentary evidence. Among the challenges, however, often encountered by the investigators – which significantly affect the speedy completion of the investigative work- are the untimely compliance by agencies or persons subpoenaed and the complexity of the issues involved;

2. Summon resource persons and competent witnesses to give relevant statements. This is usually done by issuing a subpoena to the person concerned to produce relevant documents and asking relevant questions to verify, establish and clarify the facts surrounding a particular transaction, process or document;

3. Ocular inspection, by which the investigator verifies the actual existence and/or physical situation of things and events relevant to the case. The observations are noted and recorded through photos and videos, to be authenticated by the actual observer or persons with personal knowledge of the facts;
4. Surveillance operations, either to obtain relevant evidence by ocular inspection or elicit leads on the subject event, transaction and or occurrence. This is almost indispensable in Bribery and “fixing” cases and a universal tool preliminary to entrapment operations.
With respect to money laundering cases, the above processes and techniques are also useful in the gathering and analysis of relevant evidence. In Republic v. Eugenio, supra., which was prosecuted under the auspices of the AMLC, the following actions and techniques being utilized the AMLC are crucial:

· Through subpoenae, require covered institutions to submission documents relating to subject monetary instruments or property, such as financial transaction reports, banking transactions/movement of funds, name of account holder, address, date and place of transaction, identity documents;
· Freeze Orders issued by the Court of Appeals upon an ex parte application by the AMLC, in accordance with the amended AMLA (per RA 10167, RA 10168 and RA 10365) and RA 9372;
· Based on FOs, or otherwise in specific circumstances under RAs 9372 and 10168, inquire into or examine subject accounts, transactions, monetary instruments or properties. 
Collaboration among the AMLC and other agencies
Pursuant to its statutory powers,
 the Ombudsman often refers cases to the AMLC, the Philippine Commission on Audit (COA) and DOJ for appropriate action on ML cases and requests assistance in the investigation and prosecution thereof. Thus, collaboration and network-building between and among these government agencies is also a notable technique in the investigative work. 
Although the AMLC has more experience and expertise than the Office of the Ombudsman in investigating and prosecuting ML cases, the two agencies collaborate by referring/indorsing ML cases to the other. In practice, the AMLC secures freeze orders from the CA before the Ombudsman acts on the case. Under the July 20, 2005 Memorandum of Agreement (MOA) between the Office of the Ombudsman and the AMLC, the parties request in writing for assistance through the Ombudsman and AMLC’s Executive Director, as the case may be, disclosing the reason and purpose thereof. The actions on the respective requests are acted upon through written resolutions in accordance with the agencies’ mandates and internal procedures. 
Information that the AMLC may supply to the Ombudsman consist of the following:

· Bank transactions/movement of funds (deposit, withdrawal, transfer, remittance, etc.)

· Name of account holder, address, date and place of transaction;

· Identity documents, signatures, and other personal circumstances; and
· Intelligence information from foreign counterparts.   
The AMLC and the Ombudsman may not however engage in the following uses of any information or document shared between them without the prior consent of the requested party: 
· For purposes other than those stated in the request;
· Release of the information or document to other parties;
· As evidence in any legal or judicial proceeding.
Lifestyle Check (LSC) investigations as effective aid to investigation and prosecution of ML cases
To a certain extent, the investigation of LSC cases against public officers and employees provides a link to the prosecution of ML cases, in the same way as bribery and corrupt practices are predicate crimes of ML. Under both RA 1379 and the AMLA, the State has the right to recover the officer’s unexplained wealth or the proceeds of his unlawful activities. Thus, a detailed discussion on prevailing methods in conducting LSC investigations is in order.
The following BASIC methods of proof have been used almost indispensably by the field investigators of the Office of the Ombudsman. The same may also be used for tracking financial transactions in ML cases. Thus:
1. Net Worth or Equity Method (NWM)
2. Expenditures or Funds/Cash Flow Method of Proof (EMP)
In applying both methods, the following must be considered:

· Assets or properties should be valued at acquisition cost [not at Fair Market Value (FMV) or Appraised Value (AV)]
· Interests of loans are not a source of funds but form part of expenditures when paid. 
· Funds or income from legitimate sources should be determined, segregated and documented. Funds or income from illicit sources should NOT form part of subject’s source or disposable funds when using the NW or EMP.
· Living expenses and all other expenditures should be determined and documented. They should be estimated at the ‘low side’.
Net Worth Method

This is the preferred method when funds from known or unknown sources are used to acquire assets. Note: Assets or NW increases from year to year
· Basic Concept:
· Focus on changes in Net Worth (NW)/Owner’s Equity
· Used to compare a subject’s NW at the beginning and end of a period
· Identify sources of fund and accumulation of assets
· Purpose: 

· Establishes changes in NW for a given period of time/year 
· Establishes acquisitions of assets/properties and sources of funds
· Identify and traces possible UW, unreported income or funds from unknown sources
The method is fundamentally based on the equation: NETWORTH = ASSETS – LIABILITIES, which, in turn, is derived from the basic accounting principle: ASSET = LIABILITY + OWNER’S EQUITY where:

· Assets are items of economic value owned by an individual or corporation, especially that which could be converted to cash.
· Liabilities are existing obligations, or amounts owed to a third-party creditor that requires something of value, usually cash, to be transferred to the creditor to settle the debt.
· Net Worth refers to owner’s equity or capital; the right to properties/assets, or the remaining balance of assets after deducting claims of third-parties on the assets
The Net Worth Method formula is as follows:

Total Assets 






PXXX
Less
: Total Liabilities




PXXX
Equals 
: Net Worth





PXXX
Less
: Prior Year’s Net Worth (Base Year)


PXXX
Equals 
: Net Worth Increase (or decrease, if so)

PXXX
Add   
: Total Expenditures




PXXX
Equals
: Total Increase in NW and Expenditures

PXXX 
Less 
: Total Income/Funds from Lawful Sources

PXXX
Equals 
: FUNDS FROM UNKNOWN SOURCES 
or Unexplained Wealth (UW)

PXXX
Prima facie presumption under Section 2, RA 1379: 

If the aggregate amount of Subject’s assets or properties acquired during his incumbency plus expenditures EXCEED funds derived from lawful sources, the excess is presumed prima facie to have been unlawfully acquired or UW. The burden of proving his/her capability to acquire the assets is shifted to the respondent once the prima facie presumption of unlawful wealth is established.
Example:
2009 Acquired Properties & Expenditures


P2.0m
Less: 2009 Funds/income from lawful sources

P1.0m 
Funds from unknown source or UW



P1.0m
In analyzing the data gathered, the investigator must be guided by the following procedures: 

1. Select a starting point or “Base Year” SALN
2. Determine Subject’s true yearly NW for the years covered by the investigation
3. Determine Subject’s yearly Changes (increase or decrease) in NW
4. Determine amount of Subject’s UW by considering yearly Changes in NW, the Subject’s expenditures, and Subject’s funds derived from known lawful sources.
Step 1. Select a Base Year
· Base Year SALN pertains to Subject’s SALN immediately prior to the year he is noted accumulating wealth
· If subject started accumulating wealth in 2009, the Base Year is 2008 SALN
· Entries in the Base Year SALN should be validated to establish an Opening NW with reasonable certainty
· The Opening NW is the point from which NW increase in the following/succeeding year is measured.   
· Importance of establishing Opening NW with reasonable certainty: 
· To obviate Subject’s possible defense that he has accumulated sufficient funds in prior years to acquire wealth/properties in subsequent years which were not considered during the investigation
· SALNs being under oath statements, investigators can rely on the accuracy and truthfulness of the entries thereon.
Step 2: Determine Subject’s true yearly NW for the years covered by investigation: (Ex: 2009 to 2011) 
· Computed by adjusting the reported NW in Subject’s SALN with the effects in NW of his transactions (property transactions) during the year 
· Formula/Example:  






2009

Net Worth as reported in 2009 SALN



PXXX

Adjustments: (transactions during the year)


 


Add: Unreported improvement in 2009-H & L

PXXX 

     
         Unreported investment in 2009 (Resort) 
 
PXXX 

       
         Unreported vehicle acquired in 2009


PXXX

Less: Inherited property in 2009



PXXX 

True or actual Net Worth of Subject (as adjusted) 

PXXX 
· Follow the same process in succeeding years (2010 and 2011) 
Step 3. Determine Subject’s yearly changes (increase or decrease) in NW for the years covered by the investigation (Ex: changes in NW in 2009 to 2011) 
· Determined by comparing current year NW with prior year NW [Results of Steps 1 & 2]
· Formula:






Yearly NW` 
Changes in NW 


Net Worth in 2008 (Base year)
P2m   
     
     - 


Net Worth in 2009 (as adjusted)
P3m

P1m
(2009) 


Net Worth in 2010 (as adjusted)
P4m

P1m
(2010) 


Net Worth in 2011 (as adjusted)
P6m

P2m   
(2011) 
Step 4. Determine amount of Subject’s UW
· Determined by considering Subject’s yearly Changes in NW (Step 3), expenditures and funds derived from lawful sources. 
· Simplified Formula:

Increase in Net Worth (2009)






P XXX 

Increase in Net Worth (2010)


  
   


  XXX 


Increase in Net Worth (2011)


  



   XXX 


EQUALS: TOTAL INCREASE IN NET WORTHS




PXXX 


ADD: EXPENDITURES:



Personal & family living expenses : 

2009  PXXX 






      


2010  PXXX 






    


2011  PXXX

PXXX 


EQUALS: TOTAL INCREASE IN NW plus EXPENDITURES


PXXX 


LESS: LAWFUL INCOME/SOURCES OF FUND: 



Annual Compensation Income: 
     
2009   PXXX 






     


2010   PXXX






    


2011   PXXX 




Business Income 



2011   PXXX

PXXX 


EQUALS: FUNDS FROM UNKNOWN SOURCES OR UW


PXXX 
Expenditure (or Cash/Funds Flow) Method of Proof
· Concept
· Presents movements of cash and cash equivalents
· Show the sources and applications of funds
· Aims to reconstruct Subject’s financial records
· Indirect method of tracing UW, illegal or unreported income (tax cases)
· Prove expenditures beyond funds derived from lawful sources
· Prove UW and support inferences that unidentified funds are unlawfully acquired or proceeds from illegal activity. 
· APPLICABILITY: Subject spent most of his money in extravagant lifestyle, consumable items or good (No visible NW increases from year to year), or: 
· Subject maintains no books and records, 
· Subject’s books and records not available, 
· Subject’s books and records inadequate, or
· Subject withholds his books and records.
Presumption under Sec. 2, RA 1379:
If amount of expenditures EXCEED funds derived from lawful sources, the EXCESS is presumed prima facie to have been unlawfully acquired/UW.
· To illustrate:
Total Expenditures (Applications of Fund)

P2.5m
Less: Total Funds from Lawful Sources 


P1.0m
Fund from unknown or unlawful source or UW
P1.5m 
· Requirements for use:
· Establish starting point/Base Year
· Document all known sources of fund or income
· Document all possible applications [expenditures] of fund 
· Analysis Procedure:
1. Classify transactions into SOURCE or APPLICATION of fund
2. Determine totals of SOURCES & APPLICATIONS of fund
3. Compare total of the SOURCES of fund with the total APPLICATIONS of fund
Thus the formula of EMP:
Total Expenditures or Applications of Fund 

PXXX
Less: Total Income/Funds from Lawful Sources
PXXX
Funds from UNKNOWN sources/UW 


PXXX
If EXPENDITURES exceed funds from lawful sources, the excess is PRESUMED UNLAWFULLY ACQUIRED or UW. If FUNDS FROM LAWFUL SOURCES exceed expenditures, NO UW
Example: 
2009 transactions

        F  U  N  D



     



 
   Sources     Applications 

Cash is P100T & P400T in 2008 & 2009, resp.
-        P300T
H&L is P300T & P1.0m in 2008 & 2009, resp.

-        P700T
Car is zero & P900T in 2008 & 2009, resp.

-        P900T
Bank loan is zero & P700T in 2008 & 2009, res.       P700T
-
P600t Sal., bonuses & allowances in 2009.
          P600T
-
P500T family living expenses in 2009.

      _____     P500T
TOTAL





      P1.3m      P2.4m

Compare T-source with T-application of funds
  
         P1.3m
Fund from unknown or unlawful sources/UW

         P1.1m 
Forfeiture of assets
In the case of Republic v. Bugarin (G. R. No. 102508, Jan. 30, 2002), the Supreme Court found out that “Respondent’s properties acquired from 1968 to 1980 which were out of proportion to his lawful income for the said period should be forfeited in favor of the government for failure of the respondent to show, to the Court’s satisfaction, that the same were lawfully acquired.” The presumption of unexplained wealth and applicable provisions of RA 1379 were thus applied in that case.
· Forfeitable assets include properties that were registered in the name of:  
· Subject or respondent;
· Subject’s or respondent’s spouse, ascendants, descendants, relatives or other person or Subject’s or respondent’s dummies/corporations (Sec. 10, in relation to Sec. 1b, par. 1, 2 & 3, RA 1379)
· Forfeitable assets or properties must be properly documented and identified (cost, date and mode of acquisition, description and location): RP vs. Bugarin, GR No. 102508, 2002.
· It includes all kinds of property: Real or personal assets; tangible or intangible assets
· Common defenses under RA 1379 during preliminary investigation for forfeiture of UW: 
· Property is held as nominee or in trust
· Property is owned in common (with members of his family, relatives)
· Property was acquired on installment basis/loan from relatives
· Property was acquired through inheritance or donation
· Items (source of fund) was not considered during investigation or computation
· Computations of UW were inaccurate
The following standard steps being used by the Office of the Ombudsman in the conduct of LSC investigations must also be mentioned:
1. Direct the government officer or agency concerned (see below) to submit/produce the following documents: 
a. Sworn statements of assets, liabilities and net worth (SALNs) filed by the subject of investigation – Subject’s agency
b. Certificate of yearly compensation and other emoluments received - Subject’s agency;

c. Government service records and related personnel documents- Subject’s agency;

d. Foreign travel records and those of his/her immediate family- Subject’s agency and the Bureau of Immigration;

e. Statement of loan accounts and payments- Government Service Insurance System (GSIS), Home Development Mutual Fund (HDMF), to name a few;

f. Records of business and corporate interests - Securities and Exchange Commission (SEC), Department of Trade and Industry (DTI), Business Permits and Licensing Office (BPLO) having jurisdiction on the business, local treasurer;

g. Individual and corporate income tax returns – Bureau of Internal Revenue (BIR), Revenue District Offices (RDOs);

h. Real property tax declarations – Local Assessor;
i. Real property tax payment receipts – Local Treasurer; 
j. Land titles and related deeds- Land Registration Authority (LRA) and its Register of Deeds (RDs);

k. Vehicle registrations, invoices and related deeds - Land Transportation Office (LTO) and its district offices;

l. Records of personal and household expenses (if available). Documents may be obtained from public utilities (e.g., electric cooperatives/companies, travel agencies, cable TV water and other service utilities) and lending/credit firms; it is difficult to construct a complete databank of the expenses using the documents, not to mention confidentiality;

m. Others as may be necessary.  
2. Conduct surveillance operations, elicitation from reliable sources or internet research to gather intelligence information on the subjects’ undisclosed properties and interests (e.g., vehicles, businesses and related investments/ventures, properties named for dummies, etc.) and other financially relevant data (e.g., children’s schools, ). Gathering sworn statements of resource persons is seldom used in LSC cases, as the required evidence consist mainly of documents;

3. Analyze the documents on hand to obtain additional investigative leads, prepare the investigation report and complaint to be filed, or otherwise disposing the case accordingly;
4. Prepare effective pleadings after the filing of the case in court.
Use of Information Technology in investigation

Admittedly, the use of information technology is a relatively new technique for the field investigators of the Office of the Ombudsman. Although internet and jurisprudence databank
 provide the most immediately accessible tool, financial intelligence investigation is still conducted with the help of the AMLC. A few years ago, the Management Information System Service (MISS) of the Office of the Ombudsman has installed a Legal Information Archive (LIA) containing research resources on laws, regulations, jurisprudence and other administrative issuances which may be helpful in the investigation and prosecution of AML cases. The LIA is accessed by the end-users through a local area network (LAN). 
Through internet research, access to Facebook, Yahoo, Google, and other staple resources, necessary information (e.g., addresses and addressees of letters, source agencies, names of public officers or private persons who may be subpoenaed or summoned, etc.) are gathered. The technology is not however as advanced as those being used by other law enforcement arms such as the Philippine National Police, National Bureau of Investigation (NBI) and the Intelligence Service of the AFP (ISAFP), a reason why the Office of the Ombudsman would traditionally refer cases to or seek assistance from these authorities in view of their advanced manpower and technical capability. 
Legal challenges of incorporating evidence to the judicial proceedings
Based on information from agencies involved in the investigation and prosecution of ML cases, there is a dearth of recorded difficulties in terms of ‘incorporating evidence gathered in judicial proceedings’. Issues concerning the relevance and admissibility of evidence are fairly governed by the existing Rules of Court, the E-Commerce Act, the Rules on Electronic Evidence and other applicable court issuances. Relevantly, the Supreme Court issued on November 15, 2005 its Rule of Procedure in Cases of Civil Forfeiture, Asset Preservation, and Freezing Monetary Instrument, Property or Proceeds Relating to an Unlawful Activity or Money Laundering Offense (A.M. No. 05-11-04-SC 2005-11-15).
For investigators and prosecutors, the challenges are more strategic and administrative in nature, such as those encountered during the fact-finding investigation stage on how to obtain a particular evidence, or when the evidence itself lacks a clear link between the subject proceeds and an unlawful activity, or to otherwise establish the participatory acts of the public officer/person charged with the offense. The latter scenario came up in the case of a former DOJ Secretary now pending with the anti-graft court, where the supposed
 charge for an ML offense was scrapped and a prosecution under the Anti-Graft and Corrupt Practices Act (RA 3019) was pursued instead.  
Then President Joseph Ejercito-Estrada was convicted of Plunder, one of the unlawful activities under the AMLA, but was later granted plenary pardon by his predecessor, President Gloria Macapagal-Arroyo. Mrs. Arroyo faces the same charge for Plunder and host of other cases today.   
In the plunder case against former Armed Forces of the Philippines (AFP) Comptroller General Carlos P. Garcia, the challenge was how to link the General’s control or custody over the alleged ML proceeds (more than US$100,000.00) confiscated from his wife and sons. It was also a challenge for the prosecutors to prove the alleged illegal source of the dollars.
Although the AMLC previously succeeded in securing a freeze order from the Court of Appeals on the accounts of another former AFP Comptroller, Jacinto P. Ligot, just recently however, the Supreme Court lifted the FO on the ground that the same violated the accused’s right to due process when the FO had been extended indefinitely for 6 years prior to the filing of the charges for civil forfeiture of ill-gotten wealth. 
An officer of the AMLC aptly observed that, although the newest amendment to the AMLA included “dealers of precious metals and jewels” as now a “covered person”, it does not clearly specify which government agency supervises or regulates their transactions. The officer also lamented over the non-inclusion of casinos as covered institutions and the exception of lawyers and accountants from the reportorial requirement “if the relevant information was obtained in circumstances where they are subject to professional secrecy or legal profession privilege”. Short stints of judges handling the ML case and dilatory postponements of arraignment as the accused is at large are also among the procedural difficulties experienced by the AMLC. 
The present laws do not also clearly indicate whether the Philippine Clearing House Corporation (PCHC), from which important pieces of evidence on money trail can be obtained through checks microfilms and cash flow data, may be considered a covered institution. Hence, its obligation to disclose financial information of its clients is debatable, as experience showed that the PCHC invoked the secrecy of bank deposits when subpoenaed by the Office of the Ombudsman.

Nevertheless, it is worthy to mention some laws affecting the investigation and prosecution of ML cases to a certain extent. Republic Act No. 1405 (Bank Secrecy of Deposits Act) initially posed a challenge to the investigation and prosecution of ML cases. Promulgated in 1955
, but subsequently amended in 1981,
 the law considers “all deposits of whatever nature with banks or banking institutions in the Philippines, including investment in bonds issued by the Government of the Philippines, its political subdivisions and instrumentalities, are considered as of an absolutely confidential nature and may not be examined, inquired or looked into by the any person, government official, bureau or office, except”:

1. Upon written permission of the depositor;

2. In cases of impeachment;

3. Upon order from a competent court in cases of bribery or dereliction of duty: or

4. In cases where the money deposited or invested is the subject matter of the litigation.
Taking its cue from RA 1405, Republic Act No. 6426 (The Foreign Currency Deposits Act)
 also provided for the confidentiality of foreign currency deposits and accounts, regardless of amounts, unintentionally opening countless opportunities for money launderers to perpetuate their schemes. 
In the recent impeachment trial against the former Chief Justice, debates were spurred by the issue on whether Chief Justice Renato C. Corona should have declared
 in his SALNs the existence of his several foreign currency deposit accounts. Notably, though, in Salvacion v. Central Bank and China Bank (G.R. No. 94723, August 21, 1997), the Supreme Court then adopted the opinion of the Solicitor General that only FCDs of foreign lenders and investors are given protection and incentives by RA 6426, but further ruled that the law cannot be utilized to perpetuate injustice. As may be gleaned from the majority verdict of the senators, the non-disclosure of such accounts constituted a culpable betrayal of public trust, hence an impeachable omission. The ramifications of said ruling on the defenses against the prosecution of ML cases remain to be seen.
The bank deposits secrecy rule even prevailed over the powers of the Office of the Ombudsman to inquire into bank accounts when, in case of Marquez v. Desierto (G.R. 135882, June 27, 2001), the Supreme Court declared that said Office (and this may apply to other investigative agencies similarly situated) may not make such inquiry unless the case falls within any of the exceptions under RA 1405 or RA 6426. Despite the provisions in Section 15 of RA 6770, effective fact-finding investigation is thus affected by the confidentiality rule until the AMLC or the DOJ has the opportunity to gather documents relevant to the subject accounts.

As a positive response to the campaign against ML and terrorism, several exceptions were added to the foregoing list through subsequent legislation and amendments to the AMLA, thus: 

1. The officers and employees  of covered institutions, as defined by the AMLA, required to report covered and suspicious transactions to the AMLC are deemed not to have violated RA 1405 and RA 6426 when making such reports in accordance with the AMLA;
2. Upon ex parte application with and order by the Court of Appeals, the AMLC may secure a freeze order against bank deposits and accounts after probable cause is established that the same is connected with any “unlawful activity”, pursuant to the AMLA, as amended; 
3. No such court order is required when the unlawful activity related to the subject monetary instrument or property consists of the crimes enumerated by the AMLA, as amended (e.g., Kidnapping for Ransom, Narcotics cases, Murder, Destructive Arson, etc.);
4. Under Republic Act No. 9372 (Human Security Act of 2007), upon order by the Court of Appeals, the DOJ may examine or cause to be examined deposits, placements, trust accounts, assets and records from banks or financial institutions, including relevant information thereof, when the same are connected with the crime of terrorism and conspiracy to commit the same;
5. Under Republic Act No. 10168, the AMLC is authorized not only to issue a freeze order but also to inquire into or examine, even without a court order, deposits and investments with any banking institution or non-bank financial institution when the same are used to finance terrorism and related activities. 
The foregoing amendments therefore reinforced the Philippines’ international commitment to seriously fight corruption and money laundering.

provisions for MUTAL LEGAL ASSISTANCE (MLA) 


Section 13 of the AMLA, as amended, authorizes the AMLC to obtain assistance from foreign countries and to execute or refuse to execute requests of foreign states for assistance in the investigation or prosecution of money laundering offenses. Under the Human Security Act of 2007 (RA 9372), one of the functions of the Anti-Terrorism Council crated under said law is to “establish and maintain coordination with and the cooperation and assistance of other nations in the struggle against international terrorism.”
The absence of a law on MLA does not mean that the country cannot seek or provide assistance to and from a foreign government. It can do so on the basis of existing Mutual Legal Assistance Treaties in Criminal Matters, or MLATs, or on the basis of reciprocity. 
In case of a request for assistance made on the basis of reciprocity, an undertaking has to be made by the requesting State that it will provide the same type of cooperation to the requested State. When the Philippines requested assistance from the Swiss authorities in 1996 to freeze and recover the assets of former President Ferdinand E. Marcos, his family and cronies, the Philippines and Switzerland did not have their MLAT yet as it was signed only on 9 July 2002 and entered into force on 1 December 2005. Switzerland considered the request of the Philippine government on the basis of its Federal Act on International Mutual Assistance in Criminal Matters or IMAC, which allows granting of a request for assistance from a non-treaty partner provided the requesting State guarantees reciprocity.

Mutual legal assistance is generally provided for in the different MLA treaties, currently eight (8), with the United States of America (USA), the United Kingdom (UK), Australia, Hong Kong, Switzerland, Spain, Korea and the People’s Republic of China. The Philippines has ratified the ASEAN MLAT (Treaty on Mutual Legal Assistance in Criminal Matters) which, except for Thailand, is already in force among the other ASEAN Member States. In addition, the AMLA contains provisions on MLA in the context of ML investigations. An MLA can be provided by the Philippines pursuant to multilateral treaties, such as the United Nations Convention Against Crime and Corruption (UNCAC), a multilateral treaty, otherwise known as the Palermo Convention; the ASEAN Convention on Counter-Terrorism, UN Convention Against Transnational Organized Crime (UNTOC), UN International Convention for the Suppression of the Financing of Terrorism, UN Convention Against Illicit Traffic in Narcotics Drugs and Psychotropic Substances, and other international legal instruments.
The UNCAC provisions on mutual legal assistance are found in Article 46 of the Convention. It has also provisions on, among others, freezing, seizure and confiscation of proceeds of crime, property, equipment or other instrumentalities used in or destined for use in offenses established in accordance with the Convention (Art. 31), law enforcement cooperation (Art. 48), joint investigations between and among States Parties (Art. 49) and asset recovery (Chapter V).


The Philippines generally has effective measures to execute MLAT requests. Since 2004, 15 MLAT requests and 7 non-treaty requests have been responded to. Of those requests, 10 were related to ML, which were handled by the AMLC under the direction of the Department of Justice. The Philippines has bilateral extradition treaties in force with Australia, Canada, P.R. China, Hong Kong China, Indonesia, Korea, Switzerland, Micronesia, Thailand and the US.  

Money laundering is definitely an extraditable offense. Where the person sought to be extradited does not contest the extradition proceedings in court, his or her surrender can be completed within two (2) to three (3) months from the time the order of extradition becomes final. In cases of contested extradition proceedings, surrender of the person sought generally takes three (3) to five (5) years, and more than that in some cases. Of the 10 extradition requests currently pending, 2 were filed in court in 1998 and another two in 1999.

Notably, Presidential Decree No. 1069 (January 13, 1977), otherwise known as the Philippine Extradition Law, allows a foreign state or government with which the Philippines has entered into an extradition treaty or convention, and only when the relevant treaty or convention remains in force, to request for the extradition of any accused who is or is suspected to be in the territorial jurisdiction of the Philippines. The extradition request is filed by the Foreign Diplomat and initially processed by the Department of Foreign Affairs (DFA) by forwarding the request to the DOJ upon a finding that the requirements of PD 1069 and the applicable treaty or convention are met. Judicial proceedings follow in accordance with the Decree and the Rules of Court after the DOJ files the Petition for Extradition with the proper Regional Trial Court (RTC).
The Department of Justice observes the following rules in the processing of MLAT requests: 

1. Scope of Assistance 

MLATs generally call for assistance in criminal investigations and proceedings. The coverage of an MLAT is broad enough to include all stages of a criminal proceeding, from investigation by law enforcement authorities, to preliminary investigation, to trial, as well proceedings related to criminal matters. 

Proceedings related to criminal matters means that proceedings need not be strictly criminal in nature. For example, a request for assistance involving proceedings to forfeit to the government the proceeds of corruption cases may be civil in nature but the same will be covered by an MLAT.

To fall within the coverage of an MLAT, the investigation must be a criminal proceeding intended to assist law enforcement authorities in the prosecution of crime for purposes of trial. Thus, MLAT will not be available to legislative investigations, which are conducted in aid of legislation. Legislative investigation is for the purpose of informing Congress. Any information to aid Congress in the drafting of legislation is not admissible in a court of law. Except in impeachment cases, a congressional investigation is neither a trial nor a gathering of evidence for purposes of a trial (see Congress of the Philippines, p. 61, by Juan P. Rivera). 
For this reason, the DOJ declined in 1998 a request for assistance by the Philippine Senate Committee on Accountability of Public Officers and Investigations and Committee on Justice and Human Rights to obtain statements of witnesses located in Australia and secure the appearance of an Australian national before the said Committees in connection with a legislative inquiry being conducted on the allegations that certain Philippine government officials were involved in the laundering of about 30.8 tons of alleged Marcos Gold Hoard.

MLA may not also be available in an arbitration proceeding unless it is established that the arbitration proceedings are related to a criminal matter. Arbitration is defined under Republic Act No. 9285 (“Alternative Dispute Resolution Act of 2004”) as a voluntary dispute resolution process in which one or more arbitrators, appointed in accordance with the agreement of the parties, or rules promulgated pursuant to the said law, resolve a dispute. In 2005, the Philippines requested for assistance from a treaty partner for the production of documents that will assist in the prosecution of individuals involved in the NAIA Terminal III Project. In granting the request for assistance, the treaty partner made it clear to us that the documents provided “may only be used for the criminal prosecution pending before the Sandiganbayan”. 

2. Types of Assistance


Philippine MLATs provide a wide range of assistance ranging from the provision of documents or other items of evidence, obtaining statements of witnesses, locating or identifying witnesses and suspects, effecting service of documents, executing requests for search and seizure, conducting ocular inspections, forfeiture or confiscation of property derived from the commission of an offense, or appearance of witnesses before the courts of the requesting State. MLATs with Switzerland and UK expressly allow hearing by video conference. While the other MLATs do not have express provision on hearing by video conference, the same may be requested provided that it is not inconsistent with the laws of the requested State.

a. Provision of documents or other items of evidence

Among the types of assistance under the MLATs, the DOJ receives the most number of requests for the production of documents such as bank records, travel records, phone/computer records and records of investigation and prosecution. 

Request for assistance involved an investigation on whether the suspect committed, among others, bribery by paying for first class vacations to the Philippines of City Council members and violated tax laws by deducting illegitimate business expenses. To trace suspicious business expenses and the disposition of those funds and to see the origin of funds which were wire transferred from the Philippines to the suspect’s friends and relatives, assistance was requested, among others, for the production of bank records, business records to determine whether deducted business expenses were legitimate. The documents sought were intended also establish that the suspect paid for the expenses of the City Council members in the Philippines. 

Another request for assistance received by the Department in 2010 involved a founder of the Asian Boyz Gang, a notorious gang in California, U.S.A., charged in the U.S. with eight (8) counts of murder, twelve (12) counts of attempted murder, four (4) counts of conspiracy to commit murder, and two (2) counts of kidnapping for robbery, all of which occurred in Los Angeles starting April 1995 and ending in March 1996. The accused fled to the Philippines, married into a wealthy family, lived a luxurious lifestyle under a false name until he was arrested by the Bureau of Immigration in 2007. The Department, upon request of the U.S., provided documents that showed that the accused used a false passport to conceal his identity and, thus, avoid prosecution in the U.S. The accused was eventually deported to the US, convicted and sentenced to 8 consecutive life sentences, 10 consecutive 15 year-to-life imprisonment for 10 attempted murders and 50 years on weapons and other charges, all to be served consecutively.  

b. Interview or taking statements of witnesses

MLATs may also be used to take statements of, or interview, witnesses located or found in another jurisdiction. In some cases, the law enforcement authorities conducting investigation in the requesting State may request that they be allowed to be present during the interview or taking of the statements of the witnesses and to question the person whose testimony or evidence is being taken. In the event that such direct questioning is not permitted, such persons shall be allowed to submit questions to be posed to the persons whose testimony or evidence is being taken. 

In one request for assistance received by the Department, the accused, who came from the Philippines, was arrested in a U.S. airport for travelling with a laptop containing pornographic pictures of children. The US requested for the statements of the children.  The accused in this case pled guilty to the charges against him when he learned that the children were willing to provide the statement. 

c. Service of documents 

A request for service of a document requiring the appearance of a person before an authority in the requesting State must be transmitted at a reasonable time before the scheduled appearance of the person summoned. Treaties with Australia, Spain and Switzerland provide that the request for a service of document be made at least 30 days before the date set for the appearance of the witness. The MLAT with Korea provide a period of at least 45 days. The period so required under the treaty may be waived in urgent cases.   

d. Locating or identifying persons or items 

Another type of assistance that may be made under an MLAT is for locating or identifying persons or items in the territory of another State. The person sought to be located or identified may be a suspect, an accused or a witness. A State so requested shall use its best efforts to ascertain the location or identity of the persons or items sought to be located or identified.

In extradition cases, when the DOJ does not have information as to the whereabouts of an accused sought to be extradited, it usually seeks first the assistance of the INTERPOL to locate the whereabouts of the accused, or if it has information that the accused fled to a specific country, it requests the INTERPOL to confirm that the accused is still present in the said country.

e. Appearance of witnesses in the requested State 

MLATs may also be used to request the appearance of witnesses before the courts or other appropriate authorities of the requesting State. In the case of the request for assistance involving Asian Boyz Gang, the request also included the appearance of an official from the Bureau of Immigration to travel to the U.S. to testify to the events relating to the efforts of the accused to avoid deportation, including the identification and authentication of the documents provided by the Philippines. 

In a recent request from a treaty partner, one official from the Bureau of Customs (BOC) and one agent from the National Bureau of Investigation (NBI) travelled to the U.S. to testify in the trial of individuals for conspiracy to import defense articles without a license and importing firearms and importing defense articles without a license. The defense articles were allegedly smuggled from the Philippines.
As a requesting State, the Philippines requested for the appearance in a Cebu court of US agents in connection with the prosecution of spouses involved in the operation of a business using minors, including their own children, to perform explicit sexual acts over the internet.  The U.S. agents had to even make a limited waiver of diplomatic immunity so that they can testify before the trial court in Cebu.  

In the prosecution of a former general of the AFP for Plunder and violation of RA 3019, the U.S. allowed the appearance as a witness before the Sandiganbayan of an Immigration and Customs Enforcement (ICE) Agent. The ICE agent was also asked to testify on the documents that the U.S. authorities had earlier provided pursuant to the PH-US MLAT. 

A request for the appearance of a witness before the court or appropriate authorities of the requesting State, a safe conduct letter is issued to the witness. In the safe conduct letter, assurances are made that the person requested to testify in the requesting State: 

1. shall not be subject to any service of process or be prosecuted, punished, or subject to any restriction of personal liberty by reasons of any acts or omissions that preceded his departure from the requested State; 

2. shall not be subjected to any civil suit in respect of any act or omission that is alleged to have occurred or that occurred before that person’s departure from the requested State; 

3. shall not be subject to prosecution based on his/her testimony, except for perjury. 

4. shall not be required to provide assistance other than that stated in the request. 

The requesting State shall also be responsible for the witnesses’ expenses, including round trip airfare, lodging, and allowance. 

f. Executing requests for searches and seizures 

Subject to its domestic laws, the requested State may execute a request for the search, seizure and delivery of any documents, records or items to the requesting State if there are reasonable grounds for believing that the documents, records or items are relevant to a criminal matter in the requesting State. 


In considering a request for assistance to effect search and seizure, the DOJ has to comply with the requisites laid down under the 1987 Constitution and Rules of Court for the issuance of a valid search warrant. Sec. 2, Art. III of the 1987 Constitution provides that “no search warrant xxx shall issue except upon probable cause to be determined personally by the judge after examination under oath or affirmation of the complainant and the witnesses he may produce, and particularly describing the place to be searched and the persons or things to be seized.” Sec. 4, Rule 126 of the Rules of Court provides that “a search warrant shall not issue except upon probable cause in connection with one specific offense to be determined personally by the judge after examination under oath or affirmation of the complainant and the witness he may produce, and particularly describing the place to be searched and the things to be seized which may be anywhere in the Philippines.” 
g. Tracing, freezing, forfeiture and confiscation of proceeds of crimes 

In her Paper entitled “Recovering Proceeds of Corruption” presented during the Third Regional Seminar on Good Governance for Southeast Asian Countries, Ms. Linda Samuel of the Asset Forfeiture and Money Laundering Section of the USDOJ correctly observed that it is very rare that corrupt officials are pursued while they are still in office. Once the new government is installed and is sufficiently organized to pursue past cases of corruption, the corrupt former official typically had more than adequate time to conceal his illegal wealth. Indeed, it is now common for corrupt officials to hide the proceeds of their crimes abroad.  

All Philippine MLATs include a provision obliging the contracting States to assist each other, subject to its domestic laws, to locate, trace, restrain, freeze, seize, forfeit or confiscate proceeds of crime or property derived from the commission of an offense and instrumentalities of crime for which such assistance can be given. In the MLAT with Korea, “proceeds of crime” means any property suspected, or found by a court to be property directly or indirectly derived or realized as a result of the commission of an offense or to represent the value of property and other benefits derived from the commission of an offense, and includes property that is used to commit or to facilitate the commission of an offense.”

A request for assistance to freeze, forfeit and confiscate proceeds of crimes is intrusive in nature and so requires an application in court for its execution. This type of request generally requires some additional requisites, such as requiring the requesting State to accompany its request with the authenticated copy of the forfeiture order, which must already be final. 

i. Any other form of assistance not prohibited by the laws of the requested State

The contracting States may also provide other type of assistance not included in the MLATs such those that may be agreed upon and which is consistent with the objective of an MLAT and the laws of the requested State.

An example would be hearing by video conference in those MLATs where the same is not expressly provided. Only the MLATs with Switzerland and the UK, as well as the ASEAN MLAT, expressly allows a person within the territory of the requested State to give evidence in proceedings in the requesting State by video conference.   

  2. Grounds for Refusal or Postponement of an MLA Request

 

Philippine MLATs provide the grounds for which a request for assistance may be denied or its execution postponed. A request for assistance may be refused because it involves a political offense or an offense under military law, its execution would prejudice the security or essential interests of the requesting State or the request is not in conformity with the applicable MLAT. However, before refusing a request for assistance, it is necessary to consult the requesting State as assistance may still be provided subject to such conditions as it deems necessary.
Note that the MLAT with Australia expressly states that graft and corruption, unlawfully acquired or acquiring property, bribery, frauds against the public treasury, or malversation or fraudulent conversion of public funds or property shall not per se be regarded as offenses of a political character. Also, the Philippine MLAT with UK provides that assistance shall not be refused solely on the ground of secrecy of banks and similar financial institutions or that the offense is also considered to involve fiscal matters. 

However, a request for assistance may be refused if its execution will be inconsistent with the applicable laws of the requested State. This is because requests for assistance must be executed in accordance with the laws of the requested State. For example, PD No. 1718 provides that “any person who is served or issued any requirement, order, directive or subpoena of any legislative, administrative or judicial authority outside the Philippines involving said documents or information shall inform the designated representative(s) of the President of the Philippines of such service/requirement who shall then determine whether or not compliance shall be made. The law further provides that no action on the enforcement of any foreign judgment rendered against any Philippine corporation, entity or individual shall be entertained or given due course by any Philippine court or administrative body without prior written clearance from the designated representative(s) of the President. 

Unless otherwise provided in the applicable MLAT, dual criminality is not required in mutual legal assistance. Lack of dual criminality is a mandatory ground for refusal of a request for assistance under the ASEAN MLAT and PH-HK MLAT, and a discretionary ground under our MLATs with Australia, China and Korea. MLATs with Spain, UK and the US expressly provide that assistance will be provided without regard to whether the alleged conduct constitutes an offense in the requested State. The PH-Swiss MLAT is silent on the issue of dual criminality.

 


The rule is different in extradition as dual criminality is a mandatory requirement. Dual criminality means that the offense subject of the request must be punishable in both the requesting and requested States. However, dual criminality under international law does not require that the offenses in the requesting State be totally identical with the offenses in the requested State. What is required is that the underlying conduct be punishable under both legal systems.  To cite as an example was the Philippines’ request for the extradition of Charlie “Atong” Ang from the US who was charged before the Sandiganbayan with Plunder. Specifically, Ang was charged with "conniving" with former President Joseph Estrada in converting 130 million pesos of tax money for his personal use, and in receiving proceeds from illegal gambling schemes. The U.S. District Court of Nevada ruled that dual criminality has been satisfied inasmuch as the underlying conduct for which extradition is requested, theft of public funds, is criminal under the laws of both the Philippines and US. 

3. Designation of a Central Authority

A Central Authority plays a key role in making MLA cooperation successful. The DOJ is the designated Central Authority in all bilateral MLATs. The mandate of the Department as the Central Authority for MLA requests is exercised through the Office of the Chief State Counsel, headed by Hon. Ricardo V. Paras III. Even MLA requests made on the basis of reciprocity, which are generally submitted through the diplomatic channel, are referred to said Office for its consideration. 

As the Central Authority for mutual legal assistance in criminal matters, the Department processes both incoming and outgoing MLA requests. In case of an outgoing MLA request, our Office, in consultation with the requesting agency, drafts the MLA request and sends said request to the Central Authority of the requested State.             


For an incoming request, the assigned State Counsel evaluates the request and if he/she finds that the request complies with the requirements of the applicable treaty, the request will be transmitted to the agency competent to execute the request, or file the application in court, whenever necessary.  


It is also the Office of the Chief State Counsel which is responsible in monitoring MLA requests and coordinating with their foreign counterparts regarding the preparation and implementation of MLA requests.

4. Protection of Confidentiality


A public officer, probably thrilled about using the MLAT, announced in a press conference, which was shown on all evening news, that the DOJ is assisting them in obtaining evidence from a treaty partner regarding the tax evasion case that their office is investigating against a prominent businessman and that they will also be requesting for the freezing of his assets that may be located abroad. It is possible that such public disclosure of the intention to seek assistance contributed to the failure of the Philippine government to obtain documentary evidence or freeze the assets of the businessman. 

This case is mentioned in order to emphasize the importance of keeping confidential requests for assistance or even the intention to make such request. The country cannot allow criminals to jeopardize the investigation of their illegal activities or their prosecution by giving them the opportunity to conceal or destroy evidence or move or transfer proceeds of crimes to other jurisdictions. 

The same confidentiality applies to extradition cases, particularly requests for provisional arrests. Fugitives cannot be given the opportunity to flee again to another country where the requesting State cannot request for his or her extradition.

The DOJ exerts its best efforts to keep confidential requests for extradition and mutual legal assistance. In case confidentiality in mutual legal assistance requests is breached, the DOJ will have to immediately inform the requesting Party of such breach to determine if it still wants to pursue the request. 

5. Execution of Requests for Assistance 


All requests for assistance, whether made on the basis of a treaty or on reciprocity, are to be executed in accordance with the laws of the requested State except to the extent that the applicable MLAT specifically provides otherwise. Thus, the method of executing a request for assistance under the applicable MLAT must be in accordance with the requested State’s internal laws absent specific contrary procedures in the treaty itself. 

6. Limitations on Use of Evidence 
 

To address potential misuse of information provided, MLATs restrict how a requesting State may use the information obtained by them. States, at times, have raised concerns that MLATs could be used to conduct “fishing expeditions”, under which a requesting State could obtain information not otherwise accessible to it in search of activity in considers prejudicial to its interests. Requested States also are concerned that its own enforcement interests may be compromised if certain information provided by them is disclosed except as is compelled in a criminal trial. As a result, the MLAT contains a provision on the limited use of evidence to the purpose/s stated in the request (Report of the U.S. Committee on Foreign Relations on the PH-US MLAT). 

The principle of use limitation is similar to the principle of specialty in extradition. The principle of specialty or speciality, as applied to extradition, requires that the person subject of the extradition request will only be tried or punished by the requesting State for the offense for which extradition has been requested and granted or for an offense consented to by the requested State. For example, as reported in the newspapers, 15,000 people have been victimized by the investment scam allegedly committed by the Aman Futures Group. If a request for extradition is made and the request is for only 3 criminal charges, when in fact there were other criminal charges, if the person sought is eventually extradited, that person can only be tried for the 3 criminal charges mentioned in the request for extradition.

Under the principle of use limitation in MLA, the information or evidence obtained may only be used for the purpose for which the request was made and granted. If the requesting State wishes to use the information or evidence in a proceeding not mentioned in the request, it must first secure the consent of the requested State. 

 


Relevantly, MLATs are intended solely for mutual assistance between the parties to the Treaty. It is strictly a government to government assistance. The provisions of an MLAT will not give rise to any right on the part of any private person to obtain, suppress or exclude any evidence or impede the execution of a request. Thus, a private individual cannot invoke the MLAT to obtain evidence from another jurisdiction for his or her own use or defense.

 

 
Before resorting to the formal process of MLATs, consider first the informal process of requesting assistance. Not all types of assistance will require the use of MLATs. For example, if the request is a routine one and would not require compulsory process for its execution, there is no need to use the MLAT or go through the formal process. An example would be the production of publicly available documents and locating witnesses. In some cases, seeking legal assistance through the formal process may take time, hence, unless necessary, resort to the informal process such as police to police channels may be considered.


The following information generally required for a request for assistance must be included in the request that the Office of the Ombudsman or other agencies:

(a) the authority conducting the investigation, prosecution, or proceeding to which the request relates; 

(b) a description of the subject matter and nature of the investigation, prosecution, or proceedings, including the specific criminal offenses which relate to the matter; 

(c) a description of the evidence, information, or other assistance sought; and 

(d) a statement of the purpose for which the evidence, information, or other assistance is sought. 

Other information may be included depending on the type of assistance being requested. For example, a request for search and seizure must include a precise description of the place to be searched and items to be seized should meet the evidentiary test of the requested State for its execution. Another example is when request is for the interview of a witness, then the request should include a list of the questions to be posed to the witness.

But before making a decision on whether to make an MLA request, which is a formal process for which execution may take a while, informal channels, such as the police to police channels or INTERPOL, may be considered. There are types of assistance that need not go through the formal process such as a request for information that will be used only as a lead in an investigation or production of a publicly available document. Another example would be a request to locate a suspect or witness.

MLATs have proved to be efficient and reliable tools for effective international legal cooperation. The Philippines has benefited from these MLATs, particularly in our fight against transnational crimes. In 2004, Ms. Gracia Burnham returned to the Philippines to testify against the Abu Sayyaf Group (ASG) members responsible for the kidnapping in 2001 of several guests and employees of the Dos Palmas Resort in Palawan. Five of the hostages died, including Ms. Burnham’s husband, Martin, on the occasion of the said kidnapping. The testimony of Ms. Burnham, who identified in open court some of the accused, bolstered the prosecution’s evidence against the accused. On 29 November 2007, the trial court found the accused guilty of kidnapping and serious illegal detention. 

Jeffrey Craig Edwards Schilling, who was kidnapped in Jolo, Sulu, returned to the country in 2002 to testify against his kidnappers. His positive identification of the accused and testimony on the circumstances surrounding his kidnapping resulted in the conviction in 2004 of 2 of his kidnappers, both members of the ASG. 

On cases involving corrupt officials and their families, the Philippines, using as basis the PH-US MLAT, submitted in 2009 a request for the return of the forfeited assets of former AFP Comptroller Lt. Gen. Jacinto C. Ligot and his wife, Erlinda. In 2011, the US government turned over to the Philippines US$132,000 worth of the forfeited assets of Mrs. Ligot. The amount came from the proceeds of the sale of the property of Mrs. Ligot in California. It was the first ever return of funds in an asset forfeiture case using an MLAT. The Department then turned over the money to the national treasury. 

In early last year, the U.S. government, upon the request of the Philippine government again pursuant to the PH-US MLAT, turned over to the Philippines US$100,000 (roughly P4.4 million) that was seized in the US from the sons of former AFP Comptroller Maj. Gen. Carlos Garcia. The request was submitted to the USDOJ in 2010 because the money was part of the ill-gotten wealth being pursued by the Office of the Ombudsman. 

The examples mentioned show the importance of mutual legal assistance in the fight against criminality and, in the case of the Ombudsman, the fight against corruption. 

As reported by the World Bank, based on conservative estimates, about US$20 to US$40 billion is stolen from developing countries each year.  This is about 20 to 40 percent of annual international development assistance. The costs, according to the World Bank, go far beyond the amount of money lost, however. Corruption undermines trust and confidence in government officials and agencies, companies, and banks.  It degrades public institutions, hinders the delivery of basic services, and discourages private investment - slowing economic growth and poverty alleviation. In short, corruption undermines the legitimacy of states, challenges the rule of law, and—in the worst cases​​—contributes to the economic ruin of entire countries. 

Based on feedback from various foreign liaison officers, the Philippines is very cooperative in handling ML concerns. It generally makes every effort to assist requesting parties in the most efficient way possible. One Asia Pacific Group (APG) member however has raised concerns on the potentially serious implications for international cooperation of the ruling in AMLC v. Eugenio mentioned earlier where the Supreme Court disallowed the ex parte application by the AMLC for a bank inquiry order on certain subject accounts.
 
CONCLUSION


The Philippines may be considered to have a rich source of laws and enforcement techniques pertaining to the detection, prevention and prosecution of corruption and anti-money laundering offenses. Nevertheless, there is an evident need to broaden the coverage of the present AML laws (e.g., to include casinos as one of the “covered persons”) in order to have a more effective law enforcement. In the area of investigation and prosecution, the past rulings of the Supreme Court inevitably brought mixed implications in the effective enforcement of the AMLA and implementation of the Philippines’ international commitments with other countries in connection with ML cases. Given these considerations, it is a challenge for the concerned agencies to seek and adopt more innovative approaches within the current framework of the existing system.  
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� Henceforth, the acronym will be used for brevity.


� Based on the database files generated by the Statistical and Monitoring Division (SMD), Central Records Division (CRD), Office of the Ombudsman-Central Office, through the Case Monitoring and Management System (CMMS), Management Information System Services (MISS) 


� Counterpart of Chile’s Ministerio Publico (Office of the Public Prosecutor)


� Such as the United Nations (UN), World Bank, United States Agency for International Development (USAID), US Department of Justice (US-DOJ), the Federal Bureau of Investigation (FBI), Australian Agency for International Development (AUSAID), Asian Development Bank (ADB), and the European Union (EU), among notable others


� Which underwent several amendments and revisions in the past, hence it is now known and cited as the Revised Penal Code


� Cf. Articles 171, 204 et seq., of the Philippines’ Revised Penal Code


� Commonly referred to as SALN (Sworn Statement of Assets, Liabilities and Net Worth)


� Majority of the material used in the preparation of this paper are sourced from “Money Laundering and the Anti-Money Laundering Act of 2001, as amended, and its Implementing Rules and Regulations” published by the Philippine Anti-Money Laundering Council (AMLC), May 2005 Ed.


� Under the AMLA and its IRRs, refers to the following: coins or currency of legal tender of the Philippines or of any country; drafts, checks and notes; securities or negotiable instruments, bonds, commercial papers, deposit certificates, trust certificates, custodial receipts or deposit substitute  instruments, trading orders, transactions tickets and confirmations of sale or investments and money market instruments, contracts or policies of insurance, life or non-life, and contracts of suretyship, and other similar instruments where the title thereto passes to another by endorsement, assignment or delivery.


� The list of 14 predicate crimes under RA 9194 was increased to 34


� “Money Laundering and the Anti-Money Laundering Act of 2001: Republic Act No. 9160, as amended by Republic Act No. 9194 and its Implementing Rules and Regulations”, published by the Anti-Money Laundering Council (AMLC) of the Philippines


� The AMLC is composed of the Governor of the BSP as its Chairman, and the Chairman of the Securities and Exchange Commission (SEC) and the Insurance Commissioner as Members. The AMLC is supported by a Secretariat headed by an Executive Director who has a term of five years and must be a lawyer. The Secretariat members must have had at least five years of experience either in the BSP, SEC or the Insurance Commission. They hold full time permanent positions in the BSP upon their appointment.


� Op. Cit.


� Cf. AMLC Resolution No. 6, s. 2006


� Counterpart of Chile’s Fiscalia (Public Prosecutor’s Office)


� Usually done by its Compliance and Investigation Group


� Cf. “Money Laundering and the Anti-Money Laundering Act of 2001: Republic Act No. 9160, as amended by Republic Act No. 9194 and its Implementing Rules and Regulations”, published by the Anti-Money Laundering Council (AMLC) of the Philippines 


� The IRRs were accordingly revised on September 15, 2012


� Section 11 thereof 


� Section 8, amending Section 11 of RA 9160


� Section 2 thereof


� Section 2, RA 9194


� Section 8 thereof


� Section 22, RA 6770


� Section 15 (5), RA 6770


� Source: Atty. James G. Viernes, Lecture on Methods of Proving Unexplained Wealth, as delivered in the Special Training Enhancement (SPECTRE) for OMB Investigators, One Tagaytay Place, Tagaytay City, January 28 – March 1, 2013 


� Including use of CD Asia products; LexisNexis can be accessed only by the Philippine Judiciary Department 


� Before the case for violation of RA 3019 was filed, the investigators and prosecutors made a thorough work and discussion on whether an ML charge would be feasible. 


� Same effectivity year as RA 1379


� By PD 1792, which was however subsequently repealed by RA 7653 (The New Central Bank Act of 1993, dated June 14, 1993)


� Or FCDA for brevity


� Cf. RAs 6713 and 3019


� Largely sourced from: Philippines Training: Best Practice Toolkit, a handbook produced by the AMLC after the AML Enforcement and Prosecution: Regional Initiative (South East Asia) held 26-29 November 2012, conducted under the auspices of the International Governance and Risk Institute (GovRisk) and United Kingdom’s Foreign and Commonwealth Office; and the Lecture on “Mutual Legal Assistance in Criminal Matters”, by Chief State Counsel Ricardo V. Paras III during the Specialized Training Enhancement (SPECTRE) for Investigators of the Office of the Ombudsman, 5 and 26 February 2013, Tagaytay City, Philippines 


� Lecture on “Mutual Legal Assistance in Criminal Matters”, supra.


� Philippines Training: Best Practice Toolkit (2012), supra.


� Lecture on “Mutual Legal Assistance in Criminal Matters”, supra


� Lecture on “Mutual Legal Assistance in Criminal Matters”


� Cf. Philippines Training: Best Practice Toolkit (2012), supra.
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